
1 

 COMMONWEALTH OF MASSACHUSETTS 
 
DUKES, SS.                                                                           LAND COURT 
                                                                                              MISC. CASE NO. 299511 
 
ANTHONY C. FRANGOS and  ) 
JAMES J. DECOULOS as they are the ) 
TRUSTEES OF BRUTUS REALTY TRUST ) 

 ) 
Plaintiffs ) 

vs. ) 
 ) 
TOWN of AQUINNAH,  )                   
ELLEN ROY HERZFELDER as she is  ) 
SECRETARY OF THE MASSACHUSETTS ) 
EXECUTIVE OFFICE OF  ) 
ENVIRONMENTAL AFFAIRS,  ) 
ELIZABETH O’KEEFE, SOUTH SHORE  ) 
BEACH, INC., DAVID H. SMITH  ) 
FOUNDATION and VINEYARD  ) 
CONSERVATION SOCIETY, INC. ) 
 ) 

Defendants ) 
 

 
AFFIDAVIT OF JAMES J. DECOULOS  

IN SUPPORT OF PLAINTIFF’S OPPOSITION TO  

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

 

My name is James J. Decoulos and the following facts are true to the best of my 

knowledge, information and belief. 

1. I reside at 38 Bow Road in Belmont, Massachusetts with my wife Maria A. Kitras. 

2. Maria and I hold beneficial interests in Brutus Realty Trust (“Brutus”), Bear Realty Trust, 

Bear II Realty Trust and Gorda Realty Trust in the Town of Aquinnah (the “Town”).   

3. I practice environmental engineering and am licensed by the Commonwealth as a 

“professional civil engineer” under G.L. c. 112, § 81D and a “hazardous waste site cleanup 

professional” under G.L. c. 21A, § 19.  
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4. My earliest professional training was in land surveying, working under my father John J. 

Decoulos, who is licensed as a “professional land surveyor”.  I conducted numerous 

boundary surveys, established existing and new rights-of-ways, conducted complex title 

examinations and prepared plans for registration at the Land Court for my father. 

5. I represented the Wampanoag Tribe of Gay Head (Aquinnah) [the “Tribe”] on 

environmental and civil engineering assignments between 1989 and 2005. 

6. My work with the Tribe involved conducting site investigations; preparing environmental 

assessments; coordinating archaeological surveys; preparing existing condition site plans; 

preparing wetlands, waterways and endangered species permits; overseeing extensive 

wetland replication efforts; coordinating municipal and environmental permitting; 

designing roads and establishing the metes and bounds descriptions of the roadways; 

managing infrastructure construction; and, technical assistance on environmental issues 

on lands held in trust for the Tribe by the United States of America.  

7. I acted as the liaison for the Tribe in obtaining approvals through the Massachusetts 

Department of Environmental Protection, the Massachusetts Office of Coastal Zone 

Management, the Massachusetts Historical Commission, the Massachusetts 

Environmental Policy Act Unit, the U.S. Environmental Protection Agency, the U.S. 

Army Corps of Engineers and the Federal Highway Administration.   

8. I have represented the Town for the assessment, design and construction management of 

the municipal landfill closure between 1995 and 2001.   

9. Prior to 1997, the Town was known as Gay Head.  Aquinnah is the historic Wampanoag 

name of the southwesterly peninsula of the island of Martha’s Vineyard (the “Vineyard”).   
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10. In 1993, I met with Jerry Alan Wiener, the chairman of the Town’s board of health and 

the Town’s building inspector and zoning officer, to discuss the access of private lands in 

the Town.  Wiener informed me that all lots in Town had easements by necessity and 

educated me on the Land Court case involving the Taylor v. Vanderhoop, Land Court 

Misc. Case No. 129925 (1989).  Attached as Exhibit A is a copy of the decision from 

Chief Justice Robert V. Cauchon of the Land Court1. 

11. While researching the files of the Taylor case at the Land Court, I came across an 

Affidavit of Philip J. Norton, Jr. with exhibits, which was filed in the Taylor case.   

Attached as Exhibit B is a copy of Norton’s affidavit with the exhibits.   

12. Around 1993, I was informed by Francis Cournoyer of West Tisbury, MA that a lawsuit 

was filed by the Wampanoag Tribal Council of Gay Head, Inc. in the U.S. District Court 

for Massachusetts that had effectively clouded all the land in Town between 1974 and 

1987.  Wampanoag Tribal Council, Inc. v. Town of Gay Head, Civil Action No. 74-5826-

McN.  Attached as Exhibit C is a copy of the amended complaint of the Wampanoag 

Tribal Council, which I obtained at the U.S. District Court in Boston on April 11, 2011. 

13. The Commonwealth of Massachusetts filed a motion and memorandum to intervene in 

Wampanoag Tribal Council.  See attached Exhibit D, which I obtained at the U.S. 

District Court in Boston on April 11, 2011.  The Commonwealth argued on page 17 of its 

memorandum that: 

In this case, one defense to this action is that chapter 213 of the Acts of 
1870 validly conveyed the lands at issue to the Town of Gay Head.  
Massachusetts should be permitted to defend the validity of its laws. 

 

                                                 
1 The exhibits cited and attached to this affidavit are lettered.  The exhibits relied on by the defendants are 
numbered. 
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14. Attached hereto as Exhibit E is a plan I have prepared entitled “Plan of Common Lands 

Conveyed to the Town of Gay Head in 1870”, which is based on Exhibits 20 and 68. 

15. Chapter 213 of the Acts of 1870 also incorporated the Town in 1870.  See Section 1 of 

the Act in Exhibit 11.   

16. One year earlier, all Indians in Massachusetts were declared to be citizens “entitled to all 

the rights, privileges and immunities, and subject to all the duties and liabilities to which 

citizens of this Commonwealth are entitled or subject.”  See attached Chapter 463 of the 

Acts of 1869 as Exhibit F.   

17. Cournoyer informed me that title insurance companies were apprehensive of writing 

insurance policies as a result of the Wampanoag’s claims to the common lands, which were 

conveyed to the town of Gay Head in 1870 under Section 2 of Chapter 213 of the Acts of 

1870 (the “Common Lands”).  Furthermore, banks and mortgage companies were reluctant to 

lend money on real property in Town due to the difficulty in obtaining title insurance. 

18. Cournoyer owned significant amounts of land in Town between 1974 and 1987 and 

formerly served on the board of directors for the Dukes County Savings Bank.  

19. Cournoyer was a principal plaintiff in Black v. Cape Cod Company, Land Court Misc. 

Case No. 69813 (1975).  He informed me of actions that took place during the Land 

Court case and his understanding of access being available for all lots in Town.  Attached 

as Exhibit G is a copy of the decision from Chief Justice William J. Randall of the Land 

Court in Black.  

20. Maria and I purchased fractional interests in Lots 178, 241 and 711, together with all the 

interest Lot 713, from Cournoyer and his wife Janice Feltz based upon this information. 
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21. On June 4, 2001, Land Court Justice Mark V. Green issued a decision in Kitras et al. v. 

Town of Aquinnah et al., Land Court Misc. Case No. 238738 which dismissed the case that 

Maria and I had brought in the Land Court to declare that easements by necessity existed to 

Lots 178, 243, 711 and 713.  Justice Green claimed that the United States of America was a 

necessary party and that the case must be dismissed because we were unable to join the 

U.S. as a party.  Attached as Exhibit H is a copy of the decision in Kitras.   

22. In August of 2001, I met with former Chief Justice Robert V. Cauchon of the Land Court 

on the Vineyard with other plaintiffs in Kitras.  

23. Justice Cauchon felt strongly that all the lots in Aquinnah landlocked from the 1878 

partition of the Common Lands were entitled to easements by necessity and did not agree 

with the 2001 decision from the Justice Green.   

24. I am aware of only one reported case from the Massachusetts appeals courts in which the 

presumption in law that creates easements by necessity was refuted.  Orpin v. Morrison, 

230 Mass. 529 (1918).  In Orpin, a witness was allegedly present at the land sale and 

testified that the land was sold “cheap” because the buyer had promised to not cross over 

the land of the seller and that he had another means of access.  Id at 531.   

25. The Yale Law Journal harshly condemned the Supreme Judicial Court in Orpin.  They 

claimed that the oral testimony contradicted the elementary legal principles of easements 

by necessity and that the acceptance of the testimony violated the statute of frauds and 

the parol evidence rule.  Attached as Exhibit I is Evidence of Intention as Rebutting Ways 

of Necessity, Yale Law Journal, 29-6 at page 665 (1920).   

26. I am not aware of any evidence or testimony from any individuals who were present 

during the conveyance of the Town’s Common Lands to the inhabitants of Gay Head on 
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December 21, 1878 that there was an intention to create inaccessible lots or that the lots 

had some alternative route of access that would make the land usable.  See Exhibit 21. 

27. The lots created from the Town’s Common Lands were conveyed by Commissioners 

Joseph T. Pease and Richard L. Pease after a voluntary petition to partition was filed at the 

Dukes County Probate Court by residents of the Town under Section 6 of Chapter 213 of 

the Acts of 1870.  See Exhibits 12, 13 and 14.  The lots were numbered from 174 to 736.  

28. The inhabitants of the Town did not petition the Probate Court to grant rights to extract 

peat or any other natural resource from the Common Lands.   

29. The Legislature did not order the Probate Court to grant rights to extract peat or any other 

natural resource from the Common Lands.   

BACKGROUND TITLE OF BRUTUS LOT 

30. The land held by Brutus Realty Trust is defined as the easterly half of Set-Off Lot 557 

(the “Property”).   

31. Prior to acquiring the beneficial interest in Brutus, I conducted a title examination of the Property. 

32. The Property is identified on the Common Lands of Exhibit D.   

33. My examination of title of the Property at the Dukes County Registry of Deeds (the 

“Registry”) is as follows: 

a. On December 1, 1878, Probate Court Judge Thaddeus G. Defriez approved 
the petition by Joseph L. Pease and Richard L. Pease to divide the common 
lands owned by the Town.  The petition granted Set-Off Lot 557 to Joseph S. 
Anthony, which is recorded at the Registry in Book 65, Page 312. 

b. On September 8, 1915, Joseph S. Anthony conveyed Set-Off Lot 557 to 
Charles S. Norton, which is recorded at the Registry in Book 135, Page 526. 

c. Charles S. Norton passed away on March 3, 1936.  He died intestate. 
d. The Estate of Charles S. Norton was administered at the Dukes County 

Probate Court and is filed as Docket No. D4/1376.  The only heirs-at-law of 
his estate were his son Bayes M. Norton and his daughter Helen N. Andreson. 

e. Bayes M. Norton granted his undivided half interest in Set-Off Lot 557, being 
the easterly half of Set-Off Lot 557, to his sister Helen N. Andreson on 
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December 18, 1964, and the transfer is recorded at the Registry in Book 255, 
Page 549. 

f. Helen N. Andreson conveyed her title to the easterly half of Set-Off Lot 557 
to the Helen N. Andreson Trust and the transfer was recorded at the Registry 
in Book 433, Page 47. 

g. John Andreson, Jr. and Deborah F. Burns, Trustees of the Helen N. Andreson 
Trust conveyed Set-Off Lot 557 to John Andreson, Jr. and Deborah F. Burns, 
individually, and the transfer was recorded at the Registry in Book 711, Page 569. 

h. John Andreson, Jr. granted his interest in Set-Off Lot 557 to The John 
Anderson, Jr. Realty Trust, created under a declaration of trust recorded at the 
Registry in Book 719, Page 563.  The conveyance was recorded at the 
Registry in Book 719, Page 569. 

i. Deborah F. Burns granted her interest in Set-Off Lot 557 to The Deborah F. 
Burns Realty Trust, created under a declaration of trust recorded at the 
Registry in Book 719, Page 571.  The conveyance was recorded at the 
Registry in Book 719, Page 574.   

j. John Andreson, Jr., Trustee of The John Anderson, Jr. Realty Trust, and Deborah 
F. Burns, Trustee of The Deborah F. Burns Realty Trust, conveyed the easterly 
half of Set-Off Lot 557 to Anthony C. Frangos, Trustee of Brutus Realty Trust 
under a declaration of trust recorded at the Registry in Book 729, Page 153.  The 
conveyance was recorded in Book 737, Page 131 on July 29, 1998. 
 

34. My examination of title found no express easements ever granted to or from Moshup Trail, 

State Road or any other private or public way for the benefit of the Property. 

35. Anthony C. Frangos, the trustee of Brutus, appointed me as co-trustee on April 30, 2004 

and the appointment was recorded at the Registry in Book 999, Page 135.  

36. Frangos passed away on December 2, 2008.  

THE HISTORIC LANDSCAPE OF AQUINNAH 

37. The Aquinnah area has been the subject of numerous geologic studies, many sponsored 

directly through the U.S. Geological Survey.   Subsurface conditions vary widely and are 

boldly revealed in the famous Gay Head cliffs.  The multicolored cliffs reach up 150 feet 

from the western most shoreline in the Town, and offer panoramic views of Vineyard 

Sound, the Elizabeth Islands and southeastern Massachusetts.  The U.S. Department of 

the Interior designated these cliffs as a Natural Landmark in 1965.  
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38. The region has a complicated hydrogeologic structure attributable to glacial terminal 

moraine.  The glacial deposits that form the topography of Aquinnah occurred during the 

Pleistocene glaciation, which ended approximately 11,000 years ago.  

39. The Pleistocene glaciation that forms the topography of Aquinnah is comprised of at least 

six separate glacial drifts.  They include the Nebraskan Glaciation, Aftonian 

Interglaciation, and Kansan, early Illinoian, late Illinoian, early Wisconsin, and late 

Wisconsin Glaciations.  This multiple glaciation provides “probably the most important 

single locality for Pleistocene glacial stratigraphy in the United States”2.   

40. It has been reported that the Vineyard was “once a well-wooded, island, with many ponds 

and brook.”3 

41. John Brereton, a passenger on the ship of the English explorer Bartholomew Gosnold in 1602, 

reported that the Vineyard landscape consisted of “a high canopy forest” with “an impressive 

assemblage of oaks, hickories, white cedar, wild black cherry, beech and other trees”.4    

42. In a book published by the Vineyard Conservation Society, Inc. (“VCS”) and Peter W. 

Dunwiddie5, it was reported that: 

The destruction of forests on the Vineyard was part of a process that was 
occurring throughout the eastern United States following European settlement.  
The land was a commodity; components of the biological communities were 
things to be taken if useful, eliminated if they were not.  Timber was harvested, 
wild game hunted, minerals extracted.

                                                 
2 Kaye, Clifford A., “The Autochthonous and Allochthonous Coastal Plain Deposits of Martha’s 

Vineyard and the Marshfield-Scituate Area, Southeastern Massachusetts”,  U.S. Geological 
Survey, 1983. 

3 Ritchie, William A., “The Archaeology of Martha’s Vineyard”, page 1, The Natural History Press, 
Garden City, NY, 1969.   

4 Brereton, John, “A Briefe and True Relation of the Discoverie of the North Part of Virginia”, Dodd, 
Mead & Co., NY, 1903. 

5 Dunwiddie, Peter W., “Martha’s Vineyard Landscapes: The Nature of Change”, page 24, The Vineyard 
Conservation Society and Peter W. Dunwiddie, 1994. 
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43. Since the deforestation of Aquinnah shortly after European settlement, the landscape of 

Aquinnah was been gradually recovering to the native vegetative condition which existed 

prior to the 17th century. 

44. In his 1871 report, Richard L. Pease described the physical characteristics of Gay Head 

landscape: 

Its peculiar geological characteristics have long attracted the attention of 
scientific men.  Hitchcock speaks of it in enthusiastic terms, as “a most picturesque 
object of scenery,” and says, “there is not a more interesting spot in the State to a 
geologist.”  Sir Charles Lyell, the famous English geologist, is highly laudatory of it.  
There is also enough of interest about it to attract the curious and the lovers of rare 
natural scenery, who are neither scientific nor learned. 

 
“The territory embraces about every variety of soil, a portion of the land is of 

the very best quality, and capable, under good culture, of producing most abundant 
harvests.”  The surface is very irregular, abounding in hills and valleys, ponds and 
swamps, fine pasture-land and barren beach, with occasional patches of trees and 
tilled land. 

 
Increasing attention is paid to agriculture, but there is room for great 

improvement.  As an abundance of that most excellent dressing, rockweed, can be 
procured, additional labor, energy and skill would bring a sure reward.  A very large 
portion of the lands now inclosed, was, a generation since, wild, rough land, 
unfenced, and seldom tilled, and of course unproductive and of little value.  As it has 
been cleared up, fenced and tilled, its value has largely increased. 

  
… The chief interest of Gay Head is not in its agricultural capabilities, which 

have never yet been developed, but in the rare scenery, the rich and varied colors of 
its lofty cliffs present to the admiring gaze of the traveler and the passing voyager, in 
its singularly mixed clays and sands, and in the numerous specimens of fossils and 
petrifications found in its banks.”  

 
Commissioner Appointed to Complete the Examination and Determination of All 
Questions of Title to Land and of All Boundary Lines Between the Individual 
Owners, 1871” (Ex. 18, Pgs. 110-111) 

 

45. Between the period of 1866 and 1878, Richard L. Pease understood the condition of the 

Wampanoag Indians and the Aquinnah landscape better than any outsider. 
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HISTORY OF PUBLIC WAYS IN AQUINNAH 

46. Section 5 of Chapter 213 of the Acts of 1870 directed the Dukes County Commissioners 

to lay out and construct a road — which is now called State Road — from the Chilmark 

town line to the Gay Head lighthouse. 

47. I have conducted diligent searches through the records of the Dukes County 

Commissioners and the Registry and have been unable to find any action by the Dukes 

County Commissioners to comply with Section 5.  

48. State Road is a public way in Aquinnah which is under the jurisdiction of the 

Commonwealth of Massachusetts through the Massachusetts Department of 

Transportation (“MassDOT”).  MassDOT was formerly known as the Massachusetts 

Department of Public Works and the Massachusetts Highway Department (“MHD”).      

49. On December 17, 2001, I submitted a letter to Bernard McCourt, Director of the regional 

office of the MHD, seeking the original date that the Commonwealth laid out and took 

charge of State Road.  Additionally, I asked McCourt to provide any information on whether 

the Dukes County Commissioners ever laid out, held or maintained the public way prior to 

the control by the Commonwealth.  My letter to McCourt is attached hereto as Exhibit J. 

50. McCourt responded to my request on December 18, 2001 and informed me that the 

Commonwealth laid out State Road on October 1, 1913.  Furthermore, he could provide 

no information on whether the Dukes County Commissioners ever laid out, held or 

maintained State Road.  McCourt’s letter is attached hereto as Exhibit K. 

51. On July 1, 1954, the Dukes County Commissioners received a petition from Gay Head 

Selectmen Edmund S. Cooper, Walter F. Manning and Leonard F. Vanderhoop which 
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stated that “common convenience and necessity require the layout, alteration, location or 

relocation of a highway or an existing highway in Gay Head, in said Dukes County, of a 

new highway to be known as ‘Moshope Trail’ ”.   The petition was accepted by the Dukes 

County Commissioners at a meeting on January 19, 1955, who “adjudged that public 

necessity or common convenience or necessity require that said County Commissioners 

and Associate Commissioners should layout, alter, locate or relocate a highway known as 

‘Moshope Trail’ in said Gay Head”.  The petition and its acceptance were recorded at the 

Registry in Book 227, Pages 564 to 566, a copy of which is attached hereto as Exhibit L.  

52. My examination of title has found no express easement ever granted to or from Moshope 

Trail (aka Moshup Trail), State Road or any other private or public way for the benefit of 

the Property. 

THE PARTIES TO THE CURRENT ACTION 

53. On March 4, 1996, I met with Resolvert Williams, President of the Sheriff’s Meadow 

Foundation (“SMF”); Richard Johnson and Robert Woodruff of SMF; and, Jennifer 

Roberts, attorney for SMF and VCS, at their headquarters known as the Wakeman 

Conservation Center in Vineyard Haven, MA.  

54. The purpose of the meeting with officials from VCS and SMF was to attempt to work 

together on developing a master plan for the area that they were attempting to conserve 

along Moshup Trail.  I informed the representatives at the meeting that Bear consisted of 

my Maria and I, and that we were attempting to establish access to Set-Off Lots 178 and 

711.  At the meeting, I described the two prior Land Court cases Black and Taylor.    

55. On March 21, 1996, Williams sent me a letter to follow up with our meeting.   See 

attached Exhibit M.  
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56. On March 28, 1996, I sent a letter to Williams.  See attached Exhibit N.  

57. I made numerous attempts to work together with VCS in 1996 to develop a master plan 

of the area and seek creative ways to protect conservation land and property rights of 

individual property owners. 

58. On December 12, 1996, VCS Executive Director Brendan T. O’Neil sent me a letter 

regarding this effort.  See attached Exhibit O. 

59. In his letter, O’Neil stated that the Moshup Trail area was a “vanishing ecosystem” and 

that: 

The project area represents one of the last contiguous blocks of this globally rare 
habitat left anywhere in the world, hosting a wealth of protected rare plant and 
animal species. 
 

60. VCS filed suit against Maria and Harold Adler in Dukes County Superior Court, as they 

were trustees of Bear Realty Trust on April 9, 1997 (the “VCS Complaint”).  See 

attached Exhibit P.  

61. Adler was an original investor in Bear who passed away on September 2, 1997. 

62. At Paragraph 4 of the VCS Complaint it was stated that: 
 

The land within the Project’s boundaries consists of morainal dunes and 
heathlands, a rare habitat of which only about 2,000 acres exist worldwide.  A 
true and accurate copy of a plan of land showing the Project’s boundaries is 
attached hereto as Exhibit A. 

 
63. The Property owned by Brutus is in the middle of the Project boundaries identified in 

Paragraph 4 and shown in Exhibit A of the VCS Complaint. 

64. The VCS Complaint was dismissed for lack of necessary parties. 

65. The late David H. Smith was a major financial contributor to protecting lands identified 

by VCS as “the Project” as described in Paragraph 4 of the VCS Complaint. 
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66. At a web site which describes the David H. Smith Conservation Research Fellowship 

Program, it is stated that:  

David was best known on the Vineyard for his strong and quiet leadership in 

many of the most important conservation efforts that have taken place in recent 

years. He played a major role in the Moshup’s Trail initiative, working with the 

Vineyard Conservation Society and Sheriff’s Meadow Foundation to protect more 

than 30 acres of globally rare historic heathland habitat. 

 

 
67. Attached as Exhibit Q is a copy of Smith’s biography from the web site.   

68. I have attached a summary of the corporate listing for South Shore Beach, Inc. (“SSB”) 

from the Massachusetts Secretary of State, which I downloaded from the Secretary’s web 

site on January 20, 2004 and attached hereto as Exhibit R.  

69. The late Moses Malkin was formerly listed as the Clerk for SSB.       

70. I am aware that Hannah L. Malkin was the wife of Moses Malkin, and that they were key 

participants in vigorously opposing the claims by the Wampanoag Tribal Council.  They 

fought with other summer homeowners to clear title to private property in Aquinnah that 

was impacted by the claims of the Wampanoag Tribal Council to the Common Lands in 

1974.  

71. The Gay Head Taxpayers Association was formed n 1973 by summer homeowners to 

oppose the Wampanoags efforts for federal recognition by the United States government.   

72. In 1976, the Taxpayers Association intervened in Wampanoag Tribal Council as a 

defendant.   

73. In 2003, the Gay Head Taxpayers Association changed its name to Aquinnah/Gay Head 

Community Association, Inc. (AGHCA). 

74. Information about the AGHCA has been obtained from their web site and is attached 

hereto as Exhibit S.   
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75. On February 18, 2004, I made copies of the bound book which contained the full Hearing 

before the Select Committee on Indian Affairs, United States Senate, Ninety-Ninth 

Congress, Second Session on S. 1452, dated April 9, 1986 at the Law Library Reading 

Room of the James Madison Memorial Building at the Library of Congress in 

Washington, D.C (the “Senate Hearing on Indian Affairs”).  The manuscript is referenced 

at the Library of Congress with Call Number KF26.5.I4 1986c.  

76. Hannah L. Malkin filed written testimony in the Senate Hearing on Indian Affairs and her 

testimony is attached hereto as Exhibit T.   

77. In her testimony, Malkin stated that “Gay Head remains a remote location of 

extraordinary beauty.”  She also urged the Senate Hearing on Indian Affairs to 

acknowledge that the Common Lands were conveyed to all of the people of the Town in 

1870; that the claims by the Wampanoags to the Common Lands were inequitable; and, 

that Wampanoag Tribal Council “threaten[s] the titles of all Gay Head landowners”.    

78. On February 18, 2004, I obtained copies of the following documents at the office of 

Congressman Edward J. Markey in Washington, DC: 

a. Congressional Record – House at 29323-29324 (October 7, 1986); attached hereto 
as Exhibit U; and 

b. Congressional Record – Senate at 22895-22896 (August 6, 1987); attached hereto 
as Exhibit V.   
  

79. On the floor of the U.S. House of Representatives, Congressman Gerry Studds stated: 

Mr. Chairman, 12 years ago, the Wampanoag Indian Tribal Council filed suit in 
U.S. district court against the town of Gay Head, a small community on the island of 
Martha’s Vineyard.  This litigation was an attempt to reclaim public land transferred 
to the town in 1870 by the Commonwealth of Massachusetts, allegedly in violation of 
Federal law.  Sine that time, property titles in the town have been clouded, making it 
virtually impossible for residents to obtain mortgages.    

 
Exhibit U at 29326.   
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80. On the floor of the U.S. Senate, Senator Edward Kennedy stated: 

…This beautiful island off the coast of Massachusetts – longtime home to the 
Wampanoag Gay Head Indians – is also one of the most popular vacation spots on the 
east coast. 

 
Exhibit V at 222895.   

 

81. The unresolvable conflicts in Wampanoag Tribal Council, together with the testimony and 

hearings before Congress in 1986 and 1987, led to the passage of 25 U.S.C. § 1771 et seq.   

82. I have obtained a copy of a Progress Report to the Friends of the Moshup Trail Project 

(the “Progress Report”), prepared by the Town, VCS and SMF.  See attached Exhibit W.   

83. The Progress Report describes the area in and around the Property (also identified by the 

Aquinnah Assessors as on Map 12 as Parcel 122) as the “rare and beautiful Moshup Trail 

moors”. 

84. Approximately 20 acres of land were acquired by the Town along Moshup Trail with 

$500,000 of state funds through the Massachusetts Division of Conservation Services 

(“DCS”) Self-Help Program Agreement (the “Program Agreement”) and the legal 

documentation is recorded at the Registry in Book 672, Page 436.  The Program 

Agreement is attached hereto as Exhibit X.  

85. The defendants in this action allege that the Commonwealth holds an interest in Set-Off 

Lot 556 as a result of the contribution of state funds and the terms of the Program 

Agreement. 

86. I have traveled along Moshup Trail hundreds of times since the Program Agreement was 

recorded on March 14, 1996 and conducted numerous field investigations on lands off 

Moshup Trail. 
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87. I have never seen the public enjoy any part of Lot 556 and have never seen a sign 

prominently displayed on any part of Lot 556 - as the Program Agreement requires - 

indicating that the Lot is open to the public and purchased with state funds.   

88. Paragraph 8 of the Program Agreement states the “PARTICIPANT agrees to record a 

copy of this agreement at the Dukes Registry of Deeds at the same time the deed for the 

land comprising the PROJECT is recorded.” 

89. The only deed which followed the Program Agreement was the conveyance of Set-Off 

Lots 549 and 550 from Macdonald Haskell to the Town of Gay Head for $360,000, 

which is incorporated in Exhibit X.  

90. On May 29, 1996, the Town filed another application for Self-Help Funds from DCS.  

See attached Exhibit Y.   

91. In the cover letter of the Town’s application to DCS, Conservation Commission 

Chairman Mary Elizabeth Pratt described how the Town had prevented additional houses 

from being built on “rare coastal heathland habitat and preserved the stunning vistas 

along Moshup Trail forever.”  Pratt was describing the area in and around the Brutus 

Property.   

Signed under the pains and penalties of perjury this 20th day of April, 2011. 

 

James J. Decoulos
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County: Dukes, ss.

Case No: Miscellaneous Case No. 129925

Date: July 19, 1989

Parties: HUGH C. TAYLOR and JEANNE S. TAYLOR vs. DAVID E. VANDERHOOP

and EVELYN VANDERHOOP

Decision Type: DECISION

Hugh C. and Jeanne S. Taylor ("Plaintiffs") commenced this action on October 4, 1988 

seeking a declaration, pursuant to GL c. 231A, that David E. and Evelyn Vanderhoop

("Defendants") have no right to enter upon or to pass over a forty (40) foot wide right of way

("Way") depicted on Land Court Plan Nos. 35915A and 35915B as running across a portion of a

parcel of registered land owned by the Plaintiffs located on Lobsterville Road in Gayhead,

Massachusetts, shown as Lot No. 4 on Land Court Plan No. 35915B ("Locus") (Exhibit No. 1-

B), or in the alternative, a declaration that any right of access which the Defendants may possess

on or over said Way, does not include the right to use it for vehicular traffic or to install utilities

or other services in or over the same. Pending a trial on the merits, the parties filed cross-

motions for preliminary injunctive relief. These motions were allowed by Order of this Court

dated October 20, 1988, as follows:
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(a) The defendants are enjoined, until further order of this Court, from (i) using for
vehicular traffic, (ii) disturbing, or (i-ii) altering the "Way (40.00 wide)" shown on Land
Court Plan No. 35915B except that defendants may use the Way, during reasonable
working hours, until noon on October 22, 1988, for the purpose of causing one vehicle to
pass over said Way in order to reach defendants' land and to excavate a foundation hole
on said land; and
(b) The plaintiffs are ordered, until further order of this Court, to remove from the Way
the boat or any other items which may obstruct passage over said Way.

Thereafter, on November 3, 1988, the Order was amended to read as follows:

A. The plaintiffs are ordered, until further order of this Court, to refrain from obstructing
passage over the disputed [Way] . . . or from interfering with the use of the Way by the
defendants for passage to and from their land by foot or by ordinary vehicles
B. The defendants are enjoined, until further order of this Court, from using the Way for
construction vehicles of any nature . . . or from altering or causing damage to the Way. . . 
.

A trial was held in the Land Court, sitting at Edgartown, on January 30, 1988, at which

time a stenographer was appointed to record and transcribe the testimony. The matter was

submitted on a partial Statement of Agreed Facts (Exhibit No. 1) and oral testimony. Five

witnesses testified and five exhibits were introduced into evidence. All exhibits, and certain of

the agreed facts, are incorporated herein for the purpose of any appeal. Following trial, the Court

viewed the subject premises in the presence of counsel.

On all of the evidence, I find as follows:
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1. The Plaintiffs acquired title to Locus by Transfer Certificate of Title No. 3806 (Exhibit

No. 1-A) on July 19, 1974. Locus constitutes a portion of the land originally registered to Isaac

and Gertrude Taylor ("Taylors") by Final Decree dated August 9, 1971 (See Exhibits No. 1-C-1,

1-C-2 and 1-D). The Taylors' Original Certificate of Title, dated August 9, 1971 (Exhibit No. 1-

C-2), contains the following language:

 . . . So much of the land hereby registered as is included within the areas marked "Way-
20.00 feet wide; and "Way-40.00 feet wide," approximately shown on [Land Court Plan No.
35915A] (Exhibit No. 1-D), is subject to the rights of all persons lawfully entitled thereto in and
over the same. . . .

Although this language is omitted from the Plaintiffs' Transfer Certificate of Title, the

aforesaid forty (40) foot wide Way in depicted on the Plaintiffs' Land Court Plan No. 35915B

(Exhibit 1. B) and is clearly visible on the ground. In any event, the unexplained omission in a

Transfer Certificate of a right in a dominant estate does not extinguish that right absent a release

or other appropriate document.

2. By deed from John O. Vanderhoop, Pauline Vanderhoop and Leonard F. Vanderhoop,

Sr. dated December 30, 1976, recorded at Book 341, Page 314 in the Dukes County Registry of

Deeds (Exhibit No. 1-E), the Defendants acquired title to a certain parcel of unregistered land

located to the northwest of Locus and shown in part as a lot marked "Edwin D. Vanderhoop" on 

Land Court Plan No. 35915A.

3. As shown on said Plan, the Defendants' property lies
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between a parcel of registered land located to the north and another parcel of registered land

located to the south, both of which parcels are owned by Frances A. Ginnochio ("Ginnochio").

The foregoing parcels appear as Lots No. 1 and 2 on Land Court Plan No. 19215A (Exhibit No.

1-G).

4. At the time of Ginnochio's registration petition, an objection thereto was filed by

David F. Vanderhoop, Leonard F. Vanderhoop and Pauline A. Vanderhoop (Exhibit No. 1-H).

Thereafter, on November 27, 1946, two Stipulations for Decree (Exhibit Nos. 1- I and 1-J) were

entered into by the parties and duly incorporated into Ginnochio's registration decree. The

pertinent portion of the Stipulation identified as "Exhibit No. 1-I" reads as follows

. . . any decree registering the title in [Lot 1] on the Petitioner's plan [19215A], shall
subject the fee therein to a right of way over the so-called Coast Guard Station Road as
laid out on said plan . . . for the benefit of the present owners of [the Vanderhoop parcel],
their heirs or assigns.

5. On November 20, 1953, a Final Decree (Exhibit No. 1~) entered in Ginnochio's

registration case incorporating the Stipulation for Decree quoted above in Finding No. 4 as

follows:

So much of said lots 1 and 2 [on Land Court Plan No. 19215A] as is included within the
limits of the way forty (40) feet wide, . . . is subject to the rights of all persons lawfully
entitled thereto in and over the same (emphasis added), and to the terms of [the]
stipulation [referenced above]. . . .

There is appurtenant to said lots 1 and 2 the right to use the way forty (40) feet wide, . . . 
in common with all other persons lawfully entitled thereto. . (emphasis supplied).

527



5

6. The parcels depicted on Land Court Plan No. 35915B as belonging to Taylor,

Vanderhoop, Ginnochio and one Broacher were all held at one time as common lands of the

District of Gay Head, the same being transferred thereafter to the Town of Gay Head and later

partitioned in accordance with Chapter 213 of the Acts and Resolves of 1870.

7. Following the filing of an additional objection to the Ginnochio registration petition by

the United States of America ("USA"), an Agreement for Decree (Exhibit No. 1-K) was

executed, whereby a perpetual easement for the benefit of the USA was granted in:

a strip of land twenty (20) feet each side of the center line of existing ways as identified
by dotted lines on a plan of land in Gay Head of [Ginnochio] . . . dated April, 1944 
("1944 Plan") (Exhibit No. 1-L) . . . with full right of egress and ingress over said lands
by those in the employ of the [USA], on foot or with vehicles of any kind, with boats or
any articles used for the purpose of carrying out the intentions of Congress provided for
the establishment of life-saving stations; and the right to pass over said lands in any
manner in the prosecution of said purposes and to erect such structures upon said land as
the [USA] may see fit. . . .

Some time after 1947, the U. S. Coast Guard took over the Life Saving Station ("Station")

situated on the parcel marked "1" on the 1944 Plan.

8. The forty (40) foot wide Way appears to have been created some time in the late

nineteenth century for purposes of accessing the Station. As it presently appears, the Way runs

from Lobsterville Road, a public way, to the site of the Station, crossing over the lands of the

Plaintiffs', Defendants',
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Ginnochios' and other parcels. The Way constitutes the Defendants' sole means of access from

their Land to a public way. The evidence is somewhat vague as to the precise year of the Way's

establishment, but I note that the 1887 U.S. Geodetic Survey Map on file with the Land Court

shows what now appears to be South Road as the only road then located in Gayhead.

9. From the 1940's through the 1960's, the Vanderhoop family used the Way, or footpaths

connecting thereto, to reach the Station for purposes of delivering newspapers and milk, and

collecting swill for their pigs. At times, the Vanderhoops crossed over the Way in the course of

hunting rabbits or searching for ancient artifacts over the surrounding area. In addition, they

occasionally used the Way or connecting footpaths for recreational purposes and/or observing

the extent of any erosion of the cliffs of Gayhead. At no time during this period did the

Vanderhoops find their use of the Way blocked or obstructed.

10. In 1954, extensive erosion of the surrounding cliffs threatened the Station's structural

soundness. Accordingly, the U.S. Coast Guard abandoned the Station and relocated thereafter to

Menemsha (See Exhibit No. 3).

The Defendants Vanderhoop assert rights in the subject forty (40) foot wide Way based

on the following legal theories: 1) easement by prescription; 2) easement by implication or

necessity- and 3) easement in a private way for which the public has acquired rights of use by

motor vehicle. For the reasons enunciated below, I find and rule on the evidence that the

Defendants have acquired an easement by implication or necessity to pass and repass without
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obstruction, by foot or by motor-vehicle, along the entire length of the Way for purposes of

access to and egress from their property.

It is familiar law in this Commonwealth that one may acquire a right of way by

prescription through twenty years of uninterrupted, open, notorious and adverse use. G.L. c. 187, 

s 2; Boston Seaman's Friend Society. Inc. v. Rifkin Management. Inc., 19 Mass. App. Ct. 248, 

251 (1985); Glenn v. Poole, 12 Mass. App. Ct. 292 (1981); Brown v. Sneider, 9 Mass. App. Ct.

329, 331 (1980); Ryan v. Stavros, 348 Mass. 251, 263 (1964); Garrity v. Sherin, 346 Mass. 180, 

182 (1963); Nocera v. DeFeo, 340 Mass. 783 (1959). In the matter herein, the-Vanderhoops' use

of the subject Way spans the 1940's through the 1960's. I find such use, however, to be irregular

and/or for purposes of reaching the station O Accordingly, the Vanderhoops' use of the Way is of

an insufficient nature to establish their acquisition of prescriptive easement rights in and over the

Way. See Uliasz v. Gillette, 357 Mass. 96, 101-102 (1970); Akasu v. Power, 325 Mass. 497, 502 

(1950). Similarly, I find there to be insufficient evidence in the record before the Court to

establish that the Vanderhoops, or the general public, have acquired easement rights in the Way

under the theory that it is a private way for which the public has obtained rights.

The Defendant Vanderhoops further assert that they hold an easement by implication or

necessity over the Way as it crosses Locus. Implied easements do not arise out of necessity

alone. Perodeau v. O'Connor, 336 Mass. 472, 474 (1958). Their origin must
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be found in the presumed intention of the parties to be gathered from the language of the relevant

instruments read in light of the circumstances attending their execution, the physical condition of

the premises and the knowledge which the parties had or with which they are chargeable.

Labounty v. Vickers, 352 Mass. 337, 347 (1967); Perodeau at 474; Sorel v. Boisjolie, 330 Mass.

513, 517 (1953); Joyce v. Devaney, 322 Mass. 544, 549 (1948); Dale v. Bedal, 305 Mass. 102, 

103 (1940). Additionally, where as here the Way in which an easement by implication or

necessity is claimed traverses registered land, the proponents thereof bear the burden of proving

that such easement rights accrued prior to the date of a Final Decree in such registration case and

that they are members of the class referred to in the Decree as having said rights. The imposition

of this burden is consistent with the well-settled rule that an easement by implication may not be

created against registered land. G.L. c. 185, s. 53; Goldstein v. Beal, 317 Mass. 750, 757 (1945).

One particular set of circumstances which will give rise to an easement by implication,

and which I find to be relevant hereto, exists where, during the common ownership of a tract of

land, an apparent and obvious use of one part of the parcel is made for the benefit of another part

thereof and such use is being actually made up to the time of the severance and is reasonably

necessary for the enjoyment of the other part of the tract. Sorel at 516; Jasper v. Worcester

Spinning and Finishing Co., 318 Mass. 752, 756-757 (1945); Joyce at 549. Further, where one

conveys a portion of his land in such a way as to deprive himself of access to the remainder
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thereof unless he crosses the land sold, the law implies from the resulting situation of the parties

that such person has a way of necessity over the granted portion of the premises. The law thus

presumes that one will not sell land to another without an understanding that the grantee shall

have a legal right of access to it, and it equally presumes an understanding of the parties that one

selling a portion of his land shall have a legal right of access to the remainder over the part sold

if he can reach it in no other way. New York & New England Railroad Company v. Board of

Railroad Commissioners, 162 Mass. 81, 83 (1894); Gorton-Pew Fisheries. Co. v. Tolman, 210 

Mass. 402, 411 (1912); Orpin v. Morrison, 230 Mass. 529, 533 (1918); Davis v. Sikes, 254 

Mass. 540' 545-546 (1926); Restatement of the Law: Property, Section 474.

In the instant matter, the respective properties of the Plaintiffs' and Defendants' originally

comprised a portion of the common lands of the District of Gay Head. Following the enactment

of Chapter 213 of the Acts and Resolves of 1870, however, the District of Gay Head was

abolished and the Town of Gay Head established. Thereafter, the common lands were partitioned

and conveyed to individual owners, the parcels owned by the Plaintiffs and Defendants being

among those created by such partition. Accordingly, as it is immaterial whether the severance of

common ownership results from execution of law, See Viall v. Carpenter, 80 Mass. (Gray XIV)

126 (1859); Flax v. Smith, 20 Mass. App. Ct. 149 (1985), a reasonable implication arises that

some means of ingress to and egress from the resulting lots is necessary to the lot owners'

enjoyment of their property. While the foregoing facts
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do not support an easement by prescription, they do demonstrate that the subject forty (40) foot

wide Way has been the accepted means of access to and from the surrounding parcels since its

establishment in the late 1800's. While the record is devoid of evidence that the Way existed at

the time of the partitioning of the common lands, the easement, nevertheless, came into existence

at that time as an undefined easement by necessity. Where a right of way is not precisely located

or established, its existence is not affected. Emery v. Crowley, 371 Mass. 489, 495 (1976). In

such instances, the Court has the authority to establish the easement or the same may come into

being by acquiescence of the parties involved. Here, the establishment of the Way on the ground,

its use and the surrounding circumstances, including the Vanderhoops' filing of an objection in

the Ginnochio Registration Case No. 19215A (See Finding No. 4), all serve to define the

easement created by the partition. Additionally, as the Final Decree in the Ginnochio registration

case incorporates a Stipulation for Decree whereby the registration of the Ginnochio land was

made subject to the Vanderhoops' right to cross over the same for purposes of accessing their

land, the reasonable inference to be drawn therefrom is that at that time the parties deemed the

Way to be the access route to their properties.

As noted above in Finding No. 1, the Original Certificate of Title held by the Plaintiffs'

predecessors in title also refers to Land Court Plan No. 35915A, which depicts the forty (40) foot

wide Way and which expressly acknowledges that such registration is subject to the rights which

others may lawfully possess therein.
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The Vanderhoop's status as persons so entitled to use the Way accounts for their failure to file an

objection in Land Court Registration Case No 35915. Accordingly, when the Final Decrees of

the Land Court of November 20, 1953 (Ginnochio) and August 9, 1971 (Taylor) were extended

onto Land Court Plan Nos. 19215A and 35915A and said plans and decrees were made a matter

of public record, some easement of passage over the Ways depicted thereupon became

appurtenant to the lot now owned by the Defendants. See Dubinsky v. Cama, 261 Mass. 47, 53-

54 (1927); Walter Kassuba Realty Corp. v. Akeson, 359 Mass. 725, 728 (1971).

The Plaintiffs' Transfer Certificate of Title fails to include any language subjecting the

registration of Locus to similar easement rights in and over the subject Way', but Land Court

Plan No. 35915B, which is specifically referred to therein, shows said Way. I therefore deem this

omission of no consequence since the Certificate's reference to the plan places the Plaintiffs on 

notice as to the existence of the Way, and accordingly, causes the registration of Locus to be

subject to any and all easement rights which other persons may lawfully possess in and over said

Way. See Anderson v. DeVries, 326 Mass. 127, 132 (1950); Myers v. Stalin, 13 Mass. App. Ct.

127, 137 (1971); Brooks v. Capitol Truck Leasing. Inc., 13 Mass. App. Ct. 471, 478-479 (1971).

The Plaintiffs thus took title to Locus subject to the Vanderhoops' right of way and must be

estopped to deny the existence of whatever easement of travel was created in and over the Way

under the land registration records. See Dubinsky at 56. I note in addition thereto that such

"easement of travel" is not limited to access in and over the Way
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up to the Ginnochio parcel, as the Taylors' Original Certificate of Title contains no express

language so limiting the Defendants' rights in and over the Way. Had the Taylors intended to

restrict the extent of such passage to that portion of the Way running in front of the Ginnochio

property, and not to any point beyond, they should have so petitioned the Court, rather than

leaving the Way open to the rights of all persons lawfully entitled thereto in and over the semen.

I thus find the Certificate's reference to the Way, and to the rights contained therein (See Finding

No. 1), to further substantiate an acknowledgment on the part of the Plaintiffs' predecessors in

title that the Vanderhoops, and others similarly entitled to use the Way, possess rights to pass and

repass over the entire length of the Way for purposes of accessing their land. Further, as it is

fundamental that where an easement or other property right is granted or created, every right

necessary for its enjoyment is included by implication, Sullivan v. Donohoe, 287 Mass. 265, 267 

(1934); Anderson at 134, the Defendants' right to so use the Way carries with it the right to make

reasonable repairs and improvements thereto at their own expense. Such right further includes

the right to install utilities therein, or thereupon as conditions may dictate, for purposes of

servicing their property. G.L. c. 187, s. 5; Nantucket Conservation Foundation. Inc. v. Russell

Management -Inc., 380 Mass. 212, 217 (1980).

In consideration of the foregoing, I rule in summary that the Defendant Vanderhoops

have acquired a right of way by implication to enter upon and to pass and repass without

obstruction, by foot
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or by vehicle, over and along the entire length of the forty (40) foot wide Way, such easement

encompassing each and every right necessary or incidental to the Defendants' enjoyment thereof,

and that the Vanderhoops, their heirs and assigns are members of the class so entitled to use the

Way.

Judgment accordingly.

Judge: /s/

Robert V. Cauchon

Justice

Dated: July 19, 1989 

End Of Decision
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COMMENTS

right is enforced, wherever the stockholder has placed the assets.
The reason given may be that the one corporation has been left a
mere "shell," or is a "dummy," or has been "literally swallowed
whole." But the fact is that the legal entity fiction will be disregarded
when necessary to enforce the stockholder's duty according to his
true contract. However to go farther and disregard the corporate
entity seemingly at will would be an unjustifiable blow at the basis
of corporation law. It is submitted that it would tend -toward accuracy
of thought and jijstice to recognize more frankly the exact relations
of the parties.

EVIDENCE OF INTENTION AS REBUTTING WAYS OF NECESSITY

Can the presumption of a grant, or of a reservation, of an easement
of necessity be rebutted by proof of an oral agreement of the parties
to the contrary? In giving effect to a written instrument, even where
a writing is required by law, oral conversations are admissible to
"rebut an equity."' This old and very ambiguous doctrine, though
sometimes construed to relate merely to constructive or resulting
trusts, 2 has nevertheless been extended to a rather miscellaneous group
of legal presumptions.3 Clearly, however, not all legal presumptions
may be overriden by this kind of evidence. 4 Upon what principles are
conclusions arising out of the application of legal presumptions to
written instruments admitted to or excluded from the protection of
the "parol evidence" rule?

In the case of Orpin v. Morrison,; a deed was delivered embracing
land so situated as to give rise, under ordinary circumstances, to a
way of necessity across the land of the grantor. In litigation involving
the existence of this "right of way," the alleged servient owner intro-
duced without objection evidence of an oral understanding that no such
easement should be granted. Subsequently the court was'requested to
rule that this evidence could not be considered. It was held that the
evidence, once admitted, was relevant to prove the actual intentions of
the parties as a means of iebutting the presumption.

It seems clear, notwithstanding a contrary intimation in the opinion,6

that we have here no middle ground between the absolute irrelevancy
and the absolute admissibility of the evidence in question and that the
latter, if objectionable at all, could not possibly be cured by the failure
to object to its introduction. We need not enter into the by no means

1Jarman, Wills (6th ed. Sweet, 19io) 497; Thayer, Preliminary Treatise
on Evidence (898) 437-441; 4 Wigmore, Evidence (1904) sec. 2475; Langham
v. Sanford (i8rr, Eng. Ch.) i7 Ves. 435.2 Hughes v. Wilkinson (1860) 35 Ala. 453, 463. 'Thayer, op. cit., 437 ff.

'Hall v. Hill (841, Ir.) I Dr. & War. 94.
' (i9x8) 23o Mass. 529, 120 N. E. 183. 'Ibid., 532.

HeinOnline -- 29 Yale L.J. 666 1919-1920



YALE LAW JOURNAL

settled controversy whether there exists a technical rule of evidence
applicable to oral conversations when offered for strictly interpretative
purposes.7 However this may be, the rule which prohibits the use of
such evidence to contradict or supplement a writing is generally recog-
nized as one of substantive law.' In the present case, where the
question was merely one of rebutting a legal presumption, the problem
was manifestly one of contradiction and not of interpretation. The
sole inquiry is, therefore, whether the legal conclusion thus contra-
dicted was or was not within the protection of the-parol evidence rule.
If so, the conversation offered in contradiction was as irrelevant as
if in direct conflict with the specific language of the instrument. If
not, the conversation was not merely relevant, but perfectly good
evidence within a well-established rule.9

How should the issue of relevancy thus raised be decided? If it
was correctly resolved in favor of the proof of the oral conversations,
this must be, as recognized in the principal case,10 by virtue of the
actual state of mind common -to the parties as disclosed by the evi-
dence, and not by reason of the oral agreement as an objectively
operative fact. Under the statute of frauds 1 the latter could not
operate independently of the deed to create or prevent the creation
of an easement. Could it be said that the deed was executed with
reference to the oral agreement, just as it must be presumed to have
been executed with reference to the physical situation and condition
of the property? To assert this would be virtually to incorporate the
oral agreement bodily into the deed in a manner which bears not the
slightest resemblance to an interpretation of the document. To pre-
vent such a proceeding is the very purpose of the parol evidence rule. 2

We are left then with the question as to the relevancy of the sub-
jective state of mind of the parties as a fact overriding the legal
presumption of a way of necessity. Is this a contradiction of the
"instrument" which is protected against contradiction by the parol
evidence rule?

Clearly the "instrument" within the meaning of this rule is much
more than the mere succession of written .words on the face of the
document. No one would contend, for example, that the principles of
syntaxc and the fixed canons of verbal usage are not within the pro-
tection of the rule to the same extent as the words themselves.
Furthermore it is well settled that genuine, as distinguished from
artificial, rules of construction applicable to particular parts of the

'See Thayer, op. cit., ch. x; 4 Wigmore, op. cit., sec. 2471; Holmes, The
Theory of Legal Interpretation (1899) 12 HARv. L. REV. 417.

'Thayer, op. cit., 391-392; Mears v. Smith (I9o8) i99 Mass. 322, 85 N. E.
i65; Moody v. McCown (i865) 39 Ala. 586.

' See note x, supra. * 00rpin v. Morrison, supra, 532.

"Mass. Rev. Laws, I9o2, ch. 127, sec. 3.
See Doe v. Hubbard (85o) x5 Q. B. 227, 243.

HeinOnline -- 29 Yale L.J. 667 1919-1920
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writing are essential elements of the instrument within the meaning
of the rule.13 This is undoubtedly equally true of many rules of pre-
sumption for ascertaining the interrelation of different provisions of
the document, or the relative efficacy of different elements in the text
in overriding apparent contradictions. Thus it is incredible that the
presumption that monuments control distances in the specification of
a boundary could be rebutted by proof of an oral understanding to
the contrary, or that in the case of a bilateral contract embodied in a
writing complete on its face, the condifion implied in law of con-
temporaneous performance or readiness to perform could be excluded
by proof of an oral agreement that the reciprocal promises should
be strictly independent.

In fact the parol evidence rule would be devoid of meaning unless
it were held to debar an interference, by direct proof of actual inten-
tion, with the legal consequences arising from the language of the
instrument by a genuine process of interpretation. All these legal
consequences, however, ensue only by the extrinsic operation of law,
having for its purpose the giving effect to the instrument as a complete
and exclusive expression of intention. These legal effects are not, and
can not be, set forth with completeness in the text of the document.
The law is as truly construing the instrument as such, when it finds
an expression of intention in the general scheme of the document as
when it finds such an expression incorporated in an express provision.

In the case of a way of necessity, however, the legal presumption
is founded, not directly upon the express language or the structure
of the document, but upon the immediate physical consequences of
the grant which may or may not be ascertained without resort to
extrinsic proof. It may be suggested that we have in such a case no
longer a process of interpretation or construction, and that conse-
quently a presumption thus founded is in no sense a part of the instru-
ment within the protection of the parol evidence rule. But words in
instruments of grant are always used with a view to producing physical
effects through the changes in the legal relationship involved. How,
then, can the value of these words be appraised as an expression of
probable intention unless we look to the direct physical consequences
thus produced, within the range of the probable contemplation of the
parties? To examine the situation outside the deed to ascertain the
change which the deed has effected is not to discard the instrument but
to seek a more complete rational understanding of it as something
dynamically operative rather than a mere series of formal expressions.
If, therefore, such an examination discloses as a direct consequence
of the grant a parcel deprived of direct access, and if the law finds
in this situation a rational basis for an inference of intention sufficiently
cogent to give rise to a presumption of a way of necessity, is not this

"Hall v. Hill, supra; 2 Taylor, Evidence (gth ed. 1897) sec. 1231.
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legal conclusion well within the range of a genuinely interpretative
process of inference, which starts with the language of the document
and which adheres throughout to the purpose of appraising this
language as an expression of probable intention ?14

The presumption of a way of necessity is founded -upon the ele-
mentary principle that the grant of a thing carries with it whatever is
reasonably necessary to its enjoyment.15  It has therefore vastly
greater genuinely probative force than those legal conclusions which
are admittedly subject, under the authorities, to rebuttal by direct
evidences of actual intention. Thus conclusions based upon technically
equitable considerations are thus rebuttable,16 but these by their very
nature exclude the element of probable intention. The implied war-
ranty of title in the law of sales has been held to be within the same
rule, 7 but this is by the better opinion, deemed to proceed upon an
essentially quasi-contractual disregard of probable intention. So too
statutory presumptions, such as that of the inadvertence of the omis-
sion of a lineal descendant from a will, are within the rule,' 8 but these
manifestly ride rough-shod over truly interpretative considerations.
There remains the "artificial" class of presumptions, such as courts
of equity have sometimes adopted, often 'borrowing them from the civil
law, as makeshifts for the solution of difficulties created by the absence
of genuine probative data.'0 Whether a repeated testamentary gift
was intended to be cumulative or substitutional,2 0 whether an executor

1"The deed of the grantor as much creates the way of necessity as it does

the way by grant; the only difference between the two is that one is granted
in expiress words, and the other only by implication." Nichols v. Luce (1834,
Mass.) 24 Pick. lO2, lO4.

"Schmidt v. Quinn (1884) 136 Mass. 575 ("a right of way is presumed to be
granted; otherwise the grant would be practically useless."); Doten v. Bartlett
(19io) io7 Me. 351, 78 Atl. 456 ("it is not to be presumed that the parties
intended the grantee to have no beneficial enjoyment of the estate."); Higbee
Fishing Club v. Atlantic City Electric Co. (1911) 78 N. J. Eq. 434, 79 Atl. 326
("In such a case the right of way is a necessary incident to the grant, for
without it thie grant would be useless; the grant is necessarily for the beneficial

use of the grantee and the way is necessary to the use."); Collins v. Prentice
(0842) I5 Conn. 39.

"Mann v. Executors (1814, N. Y.) I Johns. Ch. 231; Faylor v. Faylor

(1902) 136 Calif. 92, 68 Pac. 482 (resulting trust) ; Thurston v. Arnold (1876)

43 Iowa, 43 (equitable rule that time is not of the essence of the contract).
"Miller v. Van Tassel (1864) 24 Calif. 458.
"it re Atwood's Estate (1896) 14 Utah, I, 45 Pac. 1O36; Buckley v. Gerard

(1877) 123 Mass. 8.
""The anomalous case of what are called 'presumptions' of law are, in

reality, rules of construction derived from the civil law, which, having obtained

a lodgment in English law, but being disapproved of, have been allowed to

retain their own antidote in the shape of the capability of being rebutted by

parol evidence, which (in common, however, with other rules of construction)

they possessed in the system from which they were originally derived."

Hawkins, Wills (2d Am. ed. 1885) ix.
"Trimmer v. Bayne (18o2, Eng. Ch.) 7 Ves. 508.
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given a specific legacy was thereby intended to be excluded from the
residue,21 whether a bequest by a debtor to his creditor was intended
as a payment of the debt,22 -these are all questions upon which the
intrinsic bases for inference of intention are meagre and nicely bal-
anced.23  The presumptions applied to their solution being artificial
and exotic, it is not surprising that, at a time when the parol evidence
rule was still in a rudimentary stage, rebuttal by direct proof of
subjective intention was admitted.

It must be conceded, under the authorities, that evidence of the
prospective use of the granted premises is admissible to show whether,
in view of such prospective use, an existing mode of access is sufficient
to prevent the operation of the presumption. 2

4 This, however, is sug-
gestive of the usual case of bringing the subjective intention to the
relief of an intrinsically ambiguous situation, rather than a use of
the evidence in the rebuttal of the legal presumption.

In the law of conveyancing, in which the statute of frauds and the
parol evidence rule coperate to produce a system of transfers in
permanent and accessible form, and in which the systems of recording
render the results of an examination of the record both indispensable
and decisive in important real estate transactions, it is of especial
importance that legal principles should be applicable to matters of
record with a minimum of resort to transient and untrustworthy evi-
dences of subjective intention. The relaxation of the parol evidence
rule in the principal case, though supported by some authority,25 is
believed to be contrary both to immediate practical considerations and
to sound principle.

INJURY BY VOLUNTARY ACT OF COEMPLOYEE UNDER WORKMEN'S COM-

PENSATION ACTS

The decision of the Connecticut Supreme Court of'Errors in the case
of Marchiatello v. Lynch Realty Company (i919, Conn.) io8 Atl. 799,

Ulrich v. Litchfield (1742, Eng. Ch.) 2 Atk. 372.
' Wallace v. Pomfret (i8O5, Eng. Ch.) ix Ves. 542. But see Hall v. Hill,

supra, 122, 123.
"'It (the testator's mere extrinsic ifitention) comes in as a mere incident

to-the 'equity,' as a ground of relief against the operation of a rule which
refuses its proper construction to the document." Thayer, op. cit., 439.

"Feoffees v. Proprietors (1899) I74 Mass. 572, 55. N. E. 462; Hildreth v.
Googins (2898) 9i Me. 227, 39 Atl. 550; Myers v. Dunn (1881) 49 Conn. 71;
Kingsley v. Gouldsborough Co. (1894) 86 Me. 279, 29 At. IO74.

' Golden v. Rupard (19o4) 25 Ky. L. Rep. 2125, 8o S. W. 162, erroneously
relying upon Lebus v. Boston (i899) IO7 Ky. 98, 52 S. W. 956, in which, how-
ever, the oral agreement offered operated as an admission of the existence of
access at the time of the grant. See Jann v. Standard Cement Co. (1913) 54
Ind. App. 22r, 222, 2o2 N. E. 872, 874; contra, Kruegel v. Nitschmann (1897)
15 Tex. Civ. App. 641, 40 S. W. 68.
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DECOULOS & COMPANY 
        ENVIRONMENTAL ENGINEERING & LAND PLANNING 

 
 

248 ANDOVER STREET, PEABODY, MASSACHUSETTS  01960 
TEL: 978 532 8154          FAX: 978 359 6034 

WWW.DECOULOS.COM      

 
 
 
 
 
VIA FACSIMILE 
 
 
Monday, December 17, 2001 
 
Bernard McCourt, Director 
MHD - District 5 
1000 County Street 
Taunton, MA  02780 
 
Dear Mr. McCourt: 
 
On behalf of a group of property owners in the Town of Aquinnah, I hereby request the original 
date that the Massachusetts Highway Department (or the Massachusetts Department of Public 
Works) laid out and took charge of the State Highway in the Town of Aquinnah (formerly known 
as Gay Head).  The road runs from the town line of Chilmark and Aquinnah to the Gay Head 
cliffs and is known by the names of State Road, South Road or County Road.   
 
Furthermore, I would like to know whether the Dukes County Commissioners ever laid out, held 
or maintained the road prior to the control by the Commonwealth.   
 
I have spoken to George Ayoub of your office who suggested I make this written request. 
 
Should you have any questions or need additional information please feel free to contact me.  
Thank you. 
 
Very truly yours, 

James J. Decoulos, PE, LSP 
jamesj@decoulos.com    
 
  

http://www.DECOULOS.COM
mailto:jamesj@decoulos.com
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Visionary. Conservationist. Leader. 

These are some of the words used to describe Dr. David Hamilton Smith, founder and sole

benefactor of the David H. Smith Conservation Research Fellowship Program. From the

inception of his career, Dr. Smith did things a little bit differently and a little bit better than most.

Beginning with his early days as a pediatrician and ending with his final days as an active

member of The Nature Conservancy cadre, Dr. Smith was the epitome of quiet yet bold

ambition in making positive changes. The changes for which he worked, in fields ranging from

conservation to public health, are still present today. They are examples for all of us to follow.

David Smith willed something even more valuable than his bequest - the legacy and example of

himself.

The early years 

Dr. Smith earned his medical degree from the University of Rochester in 1958. The University

offered a "year out" program, in which third-year medical students spent a year working in the

field. Dr. Smith spent his third year at the Children's Hospital in Boston and that is where he met

his mentor, Dr. Charles A. Janeway.

One day, as the class made their rounds to see Dr. Janeway's patients, they stood around the

bed of a child suffering from spinal meningitis. “I think there are very few seminal moments,” Dr.

Smith said. But this moment, as he stood over the child’s bed, proved to be one of them. Dr.

Janeway said to his students, "This can be prevented. It is wrong to wait until  we have to try

and treat these children. One of you should try and find a vaccine." Dr. Smith, the entrepreneur,

was listening.

He went on to finish his studies at Rochester and subsequently applied for and received a

three-year postdoctoral fellowship from Harvard Medical School. He was the first physician to be

accepted into what Dr. Smith describes as a precursor of today's M.D./Ph.D. program. He

focused his research theory on how bacteria learn to resist antibiotics. And though he had a

strong appreciation for academia and the development of new theories and ideas, Dr. Smith

wanted to solve problems - not just theorize. Taking the lead on new ideas and applying them to

current medical and social dilemmas was David's goal. Having the dual degrees facilitated his

ability to practice medicine as a pediatrician and still perform clinical research.

In 1976, Dr. Smith returned to his alma mater, the University of Rochester, where he chaired the

pediatrics department. In the world of science at that point in history, most researchers were

working on antibiotics to combat illness and disease, but Dr. Smith couldn't forget what Dr.

Janeway said about the importance of vaccines and disease prevention. It wasn't far into his

time at Rochester before Dr. Porter Anderson, one of Dr. Smith's colleagues from the Children's

Hospital in Boston contacted him. He and Dr. Smith had spent many hours discussing the

possibilities of a vaccine for spinal meningitis when they attended medical school together. Now

Dr. Porter was calling to find out if Dr. Smith was ready for the challenge. They contacted Dr.

Janeway, their mentor. He helped them find funding for the research, and the proceeded on the

long road to develop a vaccine.

“Trying to come up with a vaccine for a bacterial disease in the late ‘60s was pretty lonely work,”

Dr. Smith admitted. Drs. Smith and Porter had a very hard time getting funding for their work.

“The manufacturers weren’t interested,” he remembers. “Most of them were producing

antibiotics  maybe they thought we’d cut into their business. And the attitude at the National

Institute of Health seemed to be, ‘Smith, if you want us to help, go out and find a new

antibiotic.’”

After six long years of fund raising and research, Drs. Smith and Porter secured a vaccine for

the bacteria that caused spinal meningitis and were on the road to a second - one that would

prove effective in infants. They spent long hours in the laboratory testing the vaccine on animals

and they were so sure the vaccine would work in humans, that, when they could not find any

volunteers to participate in their trials, they vaccinated themselves. Now, with such great

accomplishments in tow and profound happenings on the horizon, the two doctors set out to

have their vaccine manufactured. That is when the real challenge began.

Since most pharmaceutical companies were in the market to manufacture antibiotics, they were

not interested in the Drs.' proposal of bringing the vaccine to the market. Though the FDA urged

the companies to take on the project, the companies knew it was not business savvy to

manufacture a vaccine that was slated to compete with their existing products. So, Dr. Smith did

something completely unheard of. In April of 1983 he left his position as chair of the pediatrics

department and founded his own Biotech company, Praxis Biologics.
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Dr. Smith's own daughter attests that starting a business was something her father knew very

little about. He went to the local bookstore to buy books on how to write a business plan. He

raised $1.5 million in seed money to get the company started. With three daughters of college

age, he mortgaged his house and sold family antiques just to raise enough money to get the

company off the ground. The steps he was taking made Dr. Smith a true leader and the

champion of entrepreneurs.

The first years at Praxis were difficult ones. The first employee showed up to find only a man

with a vision and a closet. At first, Praxis Biologics consisted of only that large closet at the

University of Rochester and a few employees with tireless dedication. Dr. Smith professed, “Our

people walked on hot coals to make the company work, but they did it out of pride, loyalty, and

commitment to an idea.”

Never losing hold of his vision, he made his dream a reality and brought the harsh chapter of

spinal meningitis to a dramatic close. In just 10 years after brining the vaccine to the market, the

number of cases of spinal meningitis plummeted from 20,000 in 1987 to 81 in 1997. A true

success story. In 1996, Dr. Smith was awarded both the Lasker Prize, one of the most

prestigious awards in the country, and the Pasteur Award from the World Health Organization.

The recognition for years of work and sacrifice were well deserved.

The later years 

Dr. Smith, the conservationist, was born in the years after he sold Praxis Biologics. He applied

the same courage and tenacity that he used in developing and marketing his vaccine to solve

problems and help protect the land on the island he loved, Martha’s Vineyard, Massachusetts.

David was best known on the Vineyard for his strong and quiet leadership in many of the most

important conservation efforts that have taken place in recent years. He played a major role in

the Moshup’s Trail initiative, working with the Vineyard Conservation Society and Sheriff’s

Meadow Foundation to protect more than 30 acres of globally rare historic heathland habitat.

David was the driving force for the preservation of the nationally respected Polly Hill Arboretum,

a 60-acre horticultural landscape in North Tisbury in 1997.

David often built a partnership between his foundation, a local conservation organization, and

the Commonwealth of Massachusetts, with the Polly Hill Arboretum and Moshup’s Trail serving

as the primary examples. “Dr. Smith felt collaboration was essential, and he modeled the public-

private partnership approach to conservation which he believed in strongly. He felt that people

had to work together and then he modeled how to do it,” according to Matthew Stackpole,

former executive vice-president for the David H. Smith Foundation.

In times of crisis, it takes strategic vision to act effectively. David Smith knew that planning, not

panic, was the key to success. His primary conservation work came at a time when the

Vineyard was being inundated with increasing development and escalating land values. Dr.

Smith’s guidance and thoughtful approach to conservation science led to prioritization of

potential properties to protect biodiversity. He was so good at what he did on the Vineyard that,

in recognition of his work for conservation science on the Vineyard, The Nature Conservancy

selected Dr. Smith as the recipient of the 1997 Conservation Achievement Award. In addition, he

was presented with the Governor’s Award for Open Space Preservation in Massachusetts in

1998.

In the same bold and quiet way, Dr. Smith used a portion of his foundation’s money to create

the David H. Smith Conservation Research Fellowship Program. Over the first six years, the

program was administered by the The Nature Conservancy and worked to transform scientists

who were early in their career into communicative, precocious leaders who were able to apply

the findings of their research to the challenges of everyday conservation science. Today, the

Society for Conservation Biology (SCB) leads the Fellowship program - SCB's relationships with

leaders from a diverse constituency of conservation organizations world-wide offer Smith

Fellows a broad range of research, management, and policy experiences.

A partnership between the Society for Conservation Biology and the Cedar Tree Foundation
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The Commonwealth of Massachusetts 
William Francis Galvin 

  

Secretary of the Commonwealth 
One Ashburton Place, Boston, Massachusetts 02108-1512 

Telephone: (617) 727-9640 

  

SOUTH SHORE BEACH,INC. Summary Screen       
Help with this form 

 Request a Certificate

The exact name of the Domestic Profit Corporation:  SOUTH SHORE BEACH,INC.  

Entity Type:   Domestic Profit Corporation 

Identification Number:  000168279  

Date of Organization in Massachusetts:   04/03/1981 Date of Revival:   08/04/1997

Date of Voluntary Dissolution:   12/15/2003  

Current Fiscal Month / Day: 03 / 31 Previous Fiscal Month / Day: 00 / 00   

The location of its principal office in Massachusetts: 
No. and Street:  P.O. BOX 1270     
City or Town: EDGARTOWN State: MA   Zip:  02539 Country: USA 

If the business entity is organized wholly to do business outside Massachusetts, the location of that office: 
No. and Street:     
City or Town: State:   Zip:  Country: 

The name and address of the Resident Agent: 
Name: FLAVIA STUTZ    
No. and Street:  RR1 BOX 260, MOSHUP TRAIL GAY     
City or Town: HEAD State: MA   Zip:  Country: USA 

The officers and all of the directors of the corporation:  
 

Title Individual Name 
First, Middle, Last, Suffix 

Address (no PO Box) 
Address, City or Town, State, Zip Code 

Expiration 
of Term 

PRESIDENT  ALVIN S. LANE                
   

RR1 BOX 97 GAY  
HEAD, MA 02535 USA  

  

TREASURER  CYNTHIA BERMUDES                
   

22 FLYNT HILL RD. 
W. TISBURY, MA 02575 USA  

  

CLERK  MOSES MALKIN                
   

22 LIGHTHOUSE RD. 
AQUINAH, MA 02535 USA  

  

DIRECTOR  CYNTHIA BERMUDES                
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22 FLYNT HILL RD. 
W. TISBURY, MA 02575 USA  

DIRECTOR  ALVIN S. LANE                
   

RR1 BOX 97 GAY  
HEAD, MA 02535 USA  

  

DIRECTOR  MOSES MALKIN                
   

22 LIGHTHOUSE RD. 
AQUINAH, MA 02535 USA  

  

business entity stock is publicly traded:          

The total number of shares and par value, if any, of each class of stock which the business entity is authorized 
to issue: 
 

 
Class of Stock

Par Value Per Share 
Enter 0 if no Par

Total Authorized by Articles 
of Organization or Amendments 

Num of Shares Total Par Value

Total Issued 
and Outstanding 

Num of Shares

No Stock Information available online. Prior to August 27, 2001, records can be obtained on microfilm. 

 

 

        Consent         Manufacturer         Confidential Data         Does Not Require Annual Report 

        Partnership         Resident Agent         For Profit         Merger Allowed 

Note: There is additional information located in the cardfile that is not available on the system. 
 

Select a type of filing from below to view this business entity filings: 

 

ALL FILINGS
Annual Report
Application For Revival
Articles of Amendment
Articles of Consolidation - Foreign and Domestic

       View Filings          New Search     

Comments 
 

 
© 2001 - 2004 Commonwealth of Massachusetts  
All Rights Reserved  

  
Help  
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About the AGHCA

In 2003, Gay Head Taxpayers Association (GHTA) changed its name to Aquinnah/Gay Head Community Association, Inc. (AGHCA) and incorporated as a not-for-

profit corporation under Massachusetts law, and obtained a Section 501 (c) (3) tax exempt status.

1974 Lawsuit and Aftermath

The GHTA was established over 30 years ago and shortly afterwards combined with an existing, informal civic improvement group. In 1974, the newly formed

Wampanoag Tribal Council brought a law suit against the Town of Gay Head to reclaim the Town’s “Common Lands” (the Gay Head Cliffs and the Cranberry

Lands) on the grounds that they had been transferred to the Town in 1870 by the Commonwealth in violation of a Federal law passed in 1790. Analysis indicated

that if the basis of the claims was valid it could be extended to include all of the privately owned property in the Town, thereby creating a cloud on all private

property titles in the Town. Property owners quickly found it very difficult to buy or sell or to obtain title insurance or mortgages. Accordingly, property sales in the

Town dropped precipitously.

When the Town decided at a Town Meeting to take steps simply to transfer the claimed property to the Tribal Council, it was obvious that the Town was not going to

defend against the law suit. The GHTA then promptly intervened in the law suit to defend the interests of the Town in opposition to the claims by and relief sought

by the Tribal Council. (The Town subsequently indeed dismissed its own attorney who had been recommending that the Town defend the suit.).

To avoid the cost and acrimony of trial, difficult and protracted settlement negotiations took place primarily among the Tribal Council and the GHTA and their

respective attorneys, with cooperation from the Office of the Attorney General of the Commonwealth (which also subsequently had intervened as a party to the law

suit.) In 1983, a Settlement Agreement was entered into among the Tribal Council, the Town, the GHTA and the Commonwealth after a Town Meeting had

overwhelmingly agreed to the terms of the Settlement Agreement and its accompanying Land Use Plan. Following several unsuccessful attempts to have Congress

pass a statute implementing the Settlement Agreement, the requisite Commonwealth and Federal Acts were passed in 1985 and 1987, respectively. This was

preceded by a second Town Meeting which had confirmed the Town’s agreement and support of the Settlement Agreement. The law suit was then dismissed (with

prejudice) by agreement among the parties when the prerequisites for doing so were satisfied; namely, the passage of both Federal and Commonwealth statutes

and the land transfers envisioned by the Settlement Agreement. (The last land transfer was effected in 1992, with the approximate $4 million acquisition cost prior to

transfer being shared equally by the Federal government and the Commonwealth.)

Brief Summary of the Terms of the Settlement Agreement and Statutes

For the Tribe: The Settlement Agreement gave added impetus and weight to its appeal for Federal recognition as a Tribe and the benefits available to recognized

tribes. Its first application had been denied, but recognition was awarded in 1987. The Tribe obtained ownership of a land base for the first time, consisting of

approximately 400 acres, including the Common Lands, the Face of the Cliffs, the over 200 acre parcel where the Tribal headquarters and housing development are

located, and the Cook Properties (Herring Creek). Except for the Cook Properties, the Tribal lands are inalienable and tax free (except for commercial activities),

and the Tribe may purchase land contiguous to its settlement lands and have any such new lands then put into Trust.

For the Town and Commonwealth: All past, present and future Indian claims (except for individual claims pursued under laws generally applicable to non-Indians

as well), whether monetary, possessory, aboriginal or otherwise, involving “lands and waters” in the Town and the Commonwealth were extinguished. The Town

retained ownership of all of its beaches on the Ocean (including the beach under the Cliffs), the Sound, and the Ponds, and all  residents and their guests and

assigns were assured access for recreational purposes. The Tribal settlement lands continue to be generally subject to Federal, Commonwealth and Town laws

and regulations and jurisdiction, including the laws on gaming. The Tribal settlement lands continue to be subject to the Town’s zoning and other land use

regulations and procedures. The Tribe has no jurisdiction over non-tribal individuals.

For the GHTA: In addition to all of benefits accorded the Town and Commonwealth, all of the above had the effect of removing the cloud on titles and it again

became possible to obtain title insurance and mortgages.

Support of Town Public Works

After the above law suit and resulting acts reached their end, the GHTA maintained a quiet stance for a number of years, and devoted itself to various forms of

support of Town functions, including the Town’s ocean beach (for which, as an example, the GHTA purchased and maintained the seasonal boardwalks for several

years before donating them to the Town), the volunteer fire department and the Town library. A number of significant developments then occurred over the past

several years, however, which required us to expand our level and type of activities. The two which are most profound and which had potential implications for the

Town and Martha’s Vineyard generally relate to (a) the law suit the Town brought in 2001 against the Tribe to enforce the Town’s zoning regulations and

procedures with respect to construction undertaken by the Tribe at its hatchery on Herring Creek without having obtained a building permit from the Town and (b)

the Tribe’s effort to establish its own armed police force.

2001 Lawsuit/Police Force

Law Suit. Briefly, the Tribe’s position regarding the building-permit issue was that it had a common law sovereign immunity that it did not waive in the Settlement

Agreement and which was not extinguished in the resulting legislation, and that the restrictions it agreed to in the Settlement Agreement are only with respect to the

land but do not establish enforcement rights against the Tribe. The Town responded forcefully, correctly stating that the jurisdictional issues involved go to the heart

of the Settlement Agreement and related legislation and that a determination in favor of the Tribe would vitiate core provisions in the Settlement Agreement and

those laws. We also concluded that it was appropriate for us to more actively support the Town in connection with the litigation – since indeed the issues had

potentially wide-ranging import – and to be in a position to actively pursue or defend an appeal if need be. Thus, based on our being a party to the underlying
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Settlement Agreement we intervened in and became a party to the law suit in support of the Town. (A private abutting property owner, the Benton Trust, also

intervened.)

The lower court judge ruled in favor of the Tribe, based on his conclusion (which he himself characterized as being “patently unfair”) that the underlying documents

did not serve to waive the Tribe’s sovereign immunity to suit. After the judge denied motions to reconsider his rulings, AGHCA moved to appeal his judgment and in

view of the import of the issues involved to have the highest court in Massachusetts (the Supreme Judicial Court [“SJC”]) to hear the appeal directly. (AGHCA’s

earlier determination to intervene and become a full party to the action was well-reasoned, in view of the unfortunate and disappointing decision by the Selectmen of

Aquinnah to have the Town not undertake an appeal itself.) This motion was granted, as was a motion by the Attorney General of the Commonwealth to intervene

as a party to the appeal in view of the potential import of the issues throughout the Commonwealth. In addition, the Martha’s Vineyard Commission and the Towns

of Chilmark and West Tisbury filed amicus briefs as part of the appeal process.

In a very strong decision issued in December, 2004, the SJC reversed the lower court and held that the Tribe had indeed waived its immunity to suit. The key

provisions of the opinion were:

“the facts clearly establish a waiver of sovereign immunity stated, in no uncertain terms, in a duly executed agreement, and the facts show that the Tribe bargained

for, and knowingly agreed to, that waiver. There is absolutely nothing to suggest that the Tribe was “hoodwinked” or that its negotiators were “unsophisticated” or

did not know what they were doing. From all that appears on the record, the parties, represented by able counsel, engaged in protracted and difficult negotiations

which produced the settlement agreement bespeaking, in unambiguous terms, the parties’ complete understanding.

More specifically, the Tribe expressly memorialized a waiver of its sovereign immunity, with respect to municipal zoning enforcement, by agreeing, in paragraph

three of the settlement agreement, to hold its land, including the Cook Lands, “in the same manner and subject to the same laws, as any other Massachusetts

corporation”. This language is clear and the words “in the same manner” convey a special known, and obvious meaning. These words are used by the United

States and by the Commonwealth to waive sovereign immunity.”

The Tribe’s remaining recourse was to seek a review by the United States Supreme Court, which the Tribe ultimately declined to do in July, 2005. Accordingly, the

case was then remanded back to the lower court for the purpose of determining the remedy or remedies to be provided to the Town. The Town moved to re-join the

law suit and then advised the Court that the remedy it sought was for the Tribe to file for the permits for the projects which were the subject of the Suit. AGHCA

supported this remedy and March, 2006 the Tribe advised the Court that it would be filing for the permits. This then led to the law suit being formally concluded.

Many of the representatives of the Town and the Tribe and a number of other interested residents then worked diligently to come to agreement on and then to

document a process intended to minimize the potential of litigation should land use disputes arise, in particular issues pertaining to the permitting process relating to

future land use permit requests by the Tribe. This led to the entering into of a Memorandum of Understanding (the “MOU”) between the Town and the Tribe in June,

2007. The MOU provides for a number of review and advisory procedures should such disputes arise.

Police Force. The Tribe’s effort to establish its own armed police force also was vigorously opposed by the Town, including by the Town’s chief of police. To date,

the Town has provided police (and fire) protection to the Tribal properties pursuant to a contract between the Town and Tribe. Aside from questioning the practical

need for a second police force in what is one of the smallest towns in the Commonwealth, the overriding issue is one of control over police presence in the Town.

Corollary yet important issues include the extent to which its police activities would equate to jurisdiction by the Tribe over non-tribal individuals and the ability to

carry arms on Town property (including, as one example, on its beaches while supervising the Cliffs), both generally and while in transit from one of the Tribal lands

to another. The Town several years ago requested an opinion of the Attorney General of the Commonwealth regarding the basic rights and restrictions that are

applicable which has not been issued, and there have been no developments on this matter for some time. Accordingly, since this matter is dormant it remains

premature to assess whether it is appropriate for us to take an active stance on this matter, but it is one that merits continued careful attention.

The above by necessity is little more than a thumbnail description of our history and our present activities, and the issues involved. We hope it has been helpful and

would be pleased to respond to any requests for further information.
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