
COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT

No. 2012-P-0260

MARIA KITRAS, TRUSTEE, et al.,
Plaintiffs-Appellants,

v.

TOWN OF AQUINNAH, et al.,
Defendants-Appellees

ON APPEAL FROM A JUDGMENT
OF THE LAND COURT

EXHIBITS VOLUME II

Wendy Sibbison, Esq.
Counsel for Maria Kitras, Trustee, and James
J. Decoulos, Trustee
26 Beech Street
Greenfield, MA 01301-2308
(413) 772-0329
BBO # 461080
wsib@crocker.com

Leslie-Ann Morse, Esq.
Counsel for Mark D. Harding and for Sheila H.
Besse and Charles D. Harding, Trustees
477 Old Kings Highway
Yarmouthport, MA  02675
(508) 375-9080
BBO # 542301
lamorselaw@verizon.net

mailto:wsib@crocker.com
mailto:lamorselaw@verizon.net


 i 

TABLE OF CONTENTS 

 

VOLUME I 

 

Exhibits Considered by the Land Court Page 

 

2. Letter from Zacheus Howwaswee  

to John Milton Earle, August 25, 1859.............. 1 

 

3. Letter from Leavitt Thaxter  

to John Milton Earle, Indian Commissioner,  

January 28, 1860.................................. 4 

 

4. Report of John Milton Earle,Indian Commissioner, 

consisting of excerpts pertaining  

to the Gay Head tribe, March 30, 1862............. 10 

 

5. Chapter 42 of the Acts of 1863 - 

Resolve relating to the establishment of  

boundary lines of Indian lands, March 30, 1863 ... 55 

 

6. Report statement of Charles Marston recorded  

in Book 49, Page 2, March 13, 1866 ............... 57 

 

7. Boundary Lines in Gay Head, House No. 219 of 1866   

Report of Charles Marston, Commissioner, to  

Governor Alexander H. Bullock and the  

Executive Council, March 23, 1866 ................ 59 

 

8. Chapter 67 of the Acts of 1866 - 

Resolves in relation to the establishment of  

the boundary lines of Indian lands at Gay Head,  

April 30, 1866 ................................... 64 

 

9. Map of Gay Head showing the Lands of Individual  

Owners and the General Fields or Commons.......... 66 

 

10. Report on the condition of the Gay Head Indians,  

Senate Doc. 14 of 1869, January, 1870 ............ 67 

 

11. Chapter 213 of the Acts of 1870 - An Act to  

Incorporate the Town of Gay Head, April 30, 1870.. 84 

 

12. Petition, Citation and Decree to the  

Dukes County Probate Court for the Division  

and Setting Off of Our Lands in Gay Head,  

September 1, 1870................................. 87 



 ii 

13. Remonstrance to the Petition of persons  

in Gay Head for Division of Common Lands, 

September 7, 1870 ................................. 91 

 

14. Petition in and of the Citizens of Gay Head,  

October 17, 1870 .................................. 93 

 

15. Decree for the division of Gay Head  

Common Lands and Establishing Boundaries of  

Other Lands.  Appointment of Joseph T. Pease  

and Richard L. Pease to make division of lands  

by Judge Theodore G. Mayhew, December 5, 1870...... 96 

 

16. Appointment of Joseph T. Pease and  

Richard L. Pease by the Probate Court,  

with transcription, December 5,1870 ............... 97 

 

17. Return of Warrant by Joseph T. Pease  

and Richard L. Pease, May 12, 1879................ 100 

 

18. Report of the Commissioner, Richard L. Pease,  

appointed to complete the examination and  

determination of all questions of title to land,  

and of all boundary lines between the individual  

owners at Gay Head on the island of  

Martha’s Vineyard, May 22, 1871................... 106 

 

19. Summary Land titles and Boundary Lines of the  

Indian Lands at Gay Head, Martha’s Vineyard  

May, 1871......................................... 151 

 

20. Reduced Sectional Plans recorded at the  

Registry, depicting Lots 1-173, October 26, 1871;  

with letter dated May 22, 2007 from the Register 

acknowledging Plans as part of 1871 record........ 161 

 

21. Report of Joseph T. Pease and Richard L. Pease  

to the Probate Court and order and approval  

by the Probate Court, December 21, 1878............ 188 

 

22. Summary Map of Gay Head lands depicting a  

substantial portion of lots partitioned from  

the common land by Joseph T. Pease and  

Richard L. Pease, prepared by John Mullin,  

Civil Engineer, December 21, 1878................. 194  



 iii 

40. Photograph of Gay Head from lighthouse; 

Martha’s Vineyard Landscapes: The Nature of Change, 

by Peter W. Dunwiddie, ........................... 195 

 

68. Plan of Gay Head showing the Partition of 

the Common Lands as made by Joseph T. Pease and  

Richard L. Pease, Commissioners appointed by the  

Judge of Probate, Under Section 6, Chapter 213 of  

the Acts of 1870.................................. 196 

 

69. Charles Edward Banks, The History of Martha’s  

Vineyard, Dukes County, Massachusetts, Vol. I,  

Preface (pp. 5-10); Vol. II, Town Annals, Preface  

(pp. 3-4) and Annals of Gay Head (pp. 3-19);  

Vol. III, Preface (pp. i-xii)..................... 197 

 

70. Vol. V., North American Review (1817), 

pp. 312-324....................................... 224 

 

71. Report of Commissioners on condition of Indians,  

House No. 46 (Feb. 1849).......................... 237 

 

72. Petition of Howwaswee and others to establish  

the boundary between Chilmark and Gay Head;  

House No. 48 (Feb. 1856).......................... 323 

 

73. An Act Concerning the Indians of the  

Commonwealth; 1862 – Chapter 184.................. 338 

 

82. Deeds prepared by Commissioner Charles Marston,  

recorded at Book 49, Pages 1 – 39,  

March 13, 1866 ................................... 342 

 

83. Land Titles and Boundary Lines of the  

Indian Lands at Gay Head, Martha’s Vineyard, Mass.  

as Reported to his Excellency, the Governor and  

the Honorable Council, by Richard L. Pease,  

Commissioner, May 1871 (Lots 1-173)............... 382 

 



 iv 

VOLUME II 

 

 

84. Division of the common and undivided land of  

Gay Head by Joseph T. Pease and  

Richard L. Pease, Commissioners (Lots 174-736).... 492 

 

85. Division of Indian Lands at Chappaquiddick  

(December 27, 1850)............................... 749 

 

86. Map of Gay Head, Martha’s Vineyard, Mass.  

Showing the Lands of Individual Owners and 

the General Fields or Commons..................... 779 

 

 

 

 

 

 

Exhibits Excluded by the Land Court Page 

 

 

23. Last Will and Testament of Zacheus Howwaswee 

Probate Court Docket I/1612....................... 780 

 

 

24. Deed conveying Lot 178 to Elizabeth Howwaswee, 

widow of Zaccheus Howwasswee ..................... 786 

 

 

37. Plan of Set-Off Lot 79, Homestead of Zacheus 

Howwaswee, depicting stone walls and old  

foundations, with deed to Lot 79.................. 789 

 

 

38. Plan depicting Lot 178, existing conditions 

and certification of land surveyor................ 793 

 

 

87. Overlay of Lots 174-189 on Common Lands as  

shown on the Map of Gay Head (Exhibit 86) ........ 794 

 

 



E 492



E 493



E 494



E 495



E 496



E 497



E 498



E 499



E 500



E 501



E 502



E 503



E 504



E 505



E 506



E 507



E 508



E 509



E 510



E 511



E 512



E 513



E 514



E 515



E 516



E 517



E 518



E 519



E 520



E 521



E 522



E 523



E 524



E 525



E 526



E 527



E 528



E 529



E 530



E 531



E 532



E 533



E 534



E 535



E 536



E 537



E 538



E 539



E 540



E 541



E 542



E 543



E 544



E 545



E 546



E 547



E 548



E 549



E 550



E 551



E 552



E 553



E 554



E 555



E 556



E 557



E 558



E 559



E 560



E 561



E 562



E 563



E 564



E 565



E 566



E 567



E 568



E 569



E 570



E 571



E 572



E 573



E 574



E 575



E 576



E 577



E 578



E 579



E 580



E 581



E 582



E 583



E 584



E 585



E 586



E 587



E 588



E 589



E 590



E 591



E 592



E 593



E 594



E 595



E 596



E 597



E 598



E 599



E 600



E 601



E 602



E 603



E 604



E 605



E 606



E 607



E 608



E 609



E 610



E 611



E 612



E 613



E 614



E 615



E 616



E 617



E 618



E 619



E 620



E 621



E 622



E 623



E 624



E 625



E 626



E 627



E 628



E 629



E 630



E 631



E 632



E 633



E 634



E 635



E 636



E 637



E 638



E 639



E 640



E 641



E 642



E 643



E 644



E 645



E 646



E 647



E 648



E 649



E 650



E 651



E 652



E 653



E 654



E 655



E 656



E 657



E 658



E 659



E 660



E 661



E 662



E 663



E 664



E 665



E 666



E 667



E 668



E 669



E 670



E 671



E 672



E 673



E 674



E 675



E 676



E 677



E 678



E 679



E 680



E 681



E 682



E 683



E 684



E 685



E 686



E 687



E 688



E 689



E 690



E 691



E 692



E 693



E 694



E 695



E 696



E 697



E 698



E 699



E 700



E 701



E 702



E 703



E 704



E 705



E 706



E 707



E 708



E 709



E 710



E 711



E 712



E 713



E 714



E 715



E 716



E 717



E 718



E 719



E 720



E 721



E 722



E 723



E 724



E 725



E 726



E 727



E 728



E 729



E 730



E 731



E 732



E 733



E 734



E 735



E 736



E 737



E 738



E 739



E 740



E 741



E 742



E 743



E 744



E 745



E 746



E 747



E 748



E 749



E 750



E 751



E 752



E 753



E 754



E 755



E 756



E 757



E 758



E 759



E 760



E 761



E 762



E 763



E 764



E 765



E 766



E 767



E 768



E 769



E 770



E 771



E 772



E 773



E 774



E 775



E 776



E 777



E 778



E 779



E 780



E 781



E 782



E 783



E 784



In the name of God Amen, I Zacheus Howwasswee of the District of Gay Head, 
in the County of Dukes County being of a sound disposing mind and memory, do 
on this third day of December in the year of our Lord one thousand eight hundred 
and sixty three make and publish this my last will and testament as follows: 
 
First, My will is that at my decease all my debts and funeral charges shall be paid 
out of my estate by my executrix hereinafter named. 
 
Second, I give and bequeath at my decease to my beloved wife Elizabeth 
Howwasswee all my real and personal estate of every name and nature (after 
paying on the above named in items first).  Meaning my homestead and the 
dwelling house and all other buildings standing thereon, together with all other of 
my lands however situated or bounded, whether owned in severalty or in 
common with others; and my holdings of personal estate of every name, in doors 
or out. 
 
Third, I nominate and appoint my wife, Elizabeth Howwasswee, the sole 
executrix of this my last will and testament. 
 
In testimony, whereof I have set my hand and seal this day and your above 
named to this my last will and testament in presence of the subscribing 
witnesses.   
 

Zacheus Howwasswee 
 

 
We the undersigned or subscribed, our names as witnesses with the request of 
the testator, who signed this instrument declaring it to be his last Will and 
Testament in our presence, and we sign in presence of the testator. 
 
Witnesses Charles Marston 
  Harriet A. Rose 
  Alfred T. Rose 
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Dukes County Registry of Deeds 
Book 65, Page 154 

 
 

Lot No. 178 one hundred seventy eight. 

Ran out for Elizabeth Howwassee, widow of Zaccheus Howwasswee, a tract of land in 

the South Pasture, formerly her husband’s and left to her by his will, bounded and described as 

follows: 

Beginning at the southeasterly corner bound of Lot No. 177, or the land of Esther 

Howwasswee, thence by Lot No. 241, S 2º 30’ W, four hundred twenty two feet to a bound; 

thence still by the same lot, S 31º 15’ E, one hundred thirty one feet to a bound being a rock 

nearly level with the ground; thence by Lot No. 238, S 79º 10’ W, two hundred sixty four feet to 

a bound; thence by Lot No. 713, N 34º W, three hundred thirty feet to a bound; thence still by the 

same lot, S 61º 15’ W, two hundred eighty five 80/100 feet to a bound; thence by the same 

course by Lot No. 712, four hundred twenty 30/100 feet to a bound; thence by Lot No. 711,       

N 15º 16’ E, six hundred twelve feet to a bound; thence by Lot No. 177, or the land of Esther 

Howwasswee, N 58º E, two hundred fourteen 30/100 feet to a bound; thence by the same lot,     

S 46º 50’ E, two hundred fifty seven 30/100 feet to a bound; thence by the same lot, N 75º 55’ E, 

four hundred ninety seven 50/100 feet to the first mentioned bound or the place of 

commencement.   
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Transcription of Set-Off Lot 79 
Book 49, Pages 153-154

Ran out for Zaccheus Howwasswee, his homestead place, beginning at the northwest corner
thereof, by the South Road, and adjoining the homestead of Tristram Weeks,

then by said Weeks, S 58 1/2 W, [16 00]1, to a bound near Minister's Spring, being a bound 
common to him;

to Tristam Weeks and heir of Joel Jennett, S 72 1/4 E, [14 00] and by same land of said heir,
S 18 1/4 W, 28 00 to a bound;

then still by same land, S 33 W, [04 10] to a bound;

then by same S 2 3/4 W, [07 00] to Wamsley's E bar post;

then by Jane Wamsley N 88 1/4 E, [02 20] to a corner;

then by same S 4 3/4 E, [03 20] to land of Isaac D. Rose;

and by said Rose N 86 1/2 E, [23 16];

and by said Rose’s land, by several courses S 6 1/2 W, [03 21]; S 24 3/4 E, [04 02]; S 37 1/2 E,
[10 00]; S 37 1/2 E, [06 00] to Hebron Wamsley;

and by Hebron Wamsley S 16 1/2 E, [07 23] to a bound;

then still by said Wamsley ab. S 80 E, [23 00] to a tree in swamp;

then by Abram Rodman ab. N 15 3/4 W [32 00] to a large rock in fence or wall;

and by same N 56 1/2 E, [02 20] by stone wall and various courses; N 59 1/2 E , [07 09]; N 75 
3/4 W, [06 12]; N 79 1/4 E, [02 11]; N 88 1/4 E, [02 21]; N 88 1/4 E, [07 05];

and still by said Rodman N 64 1/4 E, [05 15] to a bound in swamp;

N 10 1/4 E, [31 00] to a cherry tree with stone in it and to a road, a few feet, called South Road;

and by said South road N 74 W, [49 00] to a point opposite the line of Rose and Rodman S 67 
1/2 W, [03 20];

then by said road N 89 W [14 00] by various courses N 77 W, 7 3; N 45 W 1 19 to the place of
commencement.

1 All distances from deed are enclosed in brackets. Units are in rods and links.
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